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What Were They Thinking?!
Making Sense of  Idiosyncratic Language in Title Instruments 

On a daily basis, title examiners are faced with questions about how to
interpret title instruments that contain non-standard language. This
presentation aims to address those questions by giving examples of
idiosyncratic language from actual title instruments, determining the
issues that arise from each provision in question, and providing an
explanation of how the examiner ultimately construed each instrument.





Document: Deed
Date: October 6, 1875
Grantor: L. L. Mobley
Grantee: Fanning F. E. Taylor and Company

In a nutshell: This deed conveys a one-half interest in 160 acres of land in Montague County,
Texas. However, the deed was executed prior to the patent.

Problem Language:
• I, Grantor, “…release and convey unto the said Fanning F. E. Taylor and Company one-half

of the mineral that has or may be discovered on said described land with all and singular
the right to and privileges of erecting any and all buildings and machinery necessary on said
land for working said mineral…”



Document: Deed
Date: October 6, 1875
Grantor: L. L. Mobley
Grantee: Fanning F. E. Taylor and Company

Issues with the Instrument’s Language:
• Does a deed being executed prior to the patent have any bearing on the situation?
• Does the language used in this deed make it a valid mineral deed?

Examining Attorney’s Interpretation:
• The fact that a mineral deed is executed prior to a patent does not necessarily invalidate the

mineral deed. This assumes the subsequently executed Patent does not reserve minerals to the
State. Elliot v. Nelson, 251 S.W. 501 (Tex. 1923).

• This is a valid mineral deed, assuming the references on the ground and to the surveyor’s
records are good. The phrase “one-half (1/2) of the mineral that has or may be discovered”
is strange, but it still constitutes a one-half (1/2) mineral deed.



Document 1: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: A. Ray Davis
Assignee: Robert B. Ross & Associates

In a nutshell: The first document purports to convey all of Assignor’s right, title and interest
of whatever nature in and to the Pembrook Unit. The second document assigns that same interest
to Exxon.

Problem Language:

“The Subject property conveyed to Assignee shall include all of Assignor’s right, title and interest
of whatever nature in and to the Pembrook Unit… Notwithstanding the foregoing, it is
understood and agreed that the intent of this instrument is to convey to Assignee all of Assignor’s
right, title and interest, which is within and is part of said Unit, whether such interest is correctly
described herein, mis-described or not described at all, and that Assignor will retain no
reversionary rights to the interest conveyed.”

Document 2: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: Robert B. Ross & Associates
Assignee: Exxon Corporation



Document 1: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: A. Ray Davis
Assignee: Robert B. Ross & Associates

Issue with the Instrument’s Language:
• Does the interest conveyed include all depths or only the depths limited to the Pembrook

Spraberry Unit? If the Assignment is interpreted to assign only depths limited to the
Pembrook Unit, then would the Assignor still retain a working interest in the other depths?

Examining Attorney’s Interpretation:
• Given that the Pembrook Unit is depth limited, the conveyance only assigns those depths in

the Pembrook. Had they wanted to assign all depths, they should have assigned “the leases
committed to the Pembrook Unit.”

Document 2: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: Robert B. Ross & Associates
Assignee: Exxon Corporation



Document: Oil, Gas and Mineral Lease
Date: October 5, 2011; Primary Term of  3 Years
Grantor: Quanah Exploration, LLC.
Grantee: Range Texas Production, LLC.

In a nutshell: The Continuous Development Clause of this lease is confusing and not easily
interpreted. The Lessee’s last well was completed in March of 2014.

Problem Language:
“Lessee must develop the lease premises by drilling additional wells without a lapse of more than
180 days between the end of the primary term and the commencement of actual drilling
operations of the next succeeding well. On the completion of a well at or after the primary term,
which is capable of producing in paying quantities, Lessee must develop the lease premises by
drilling additional wells without a lapse of more than 180 days between the completion of one
well and the commencement of operations for the drilling of the next succeeding well.”



Document: Oil, Gas and Mineral Lease
Date: October 5, 2011; Primary Term of  3 Years
Grantor: Quanah Exploration, LLC.
Grantee: Range Texas Production, LLC.

Issue with the Instrument’s Language:
• When does the next well need to be drilled?

Examining Attorney’s Interpretation:
• With a 3 year primary term, the term will expire on October 5, 2014. The last well was drilled

in March 2014, which is more than 180 days prior to the end of the primary term. Thus, Lessee
has 180 days from October 5, 2014 to “commence” the drilling of a well. April 03, 2015



Document: Assignment of  Overriding Royalty Interest
Date: October 5, 2011; Primary Term of  3 Years
Grantor: Ronna Robertson Cole
Grantee: GOHO Properties, a Partnership of  Larry Godwin and Gerald W. Hohfeld, 

and John E. Rhoads

In a nutshell: This assignment purports to assign a 12.5% ORI to Grantee(s). The title
opinion credited the entire 12.5% interest to GOHO, the partnership. John E. Rhoads claims that
he should be credited with an individual interest.

Problem Language:
• Grantor for the sum of ten dollars and other valuable considerations in hand “paid by GOHO

Properties, a Partnership of Larry A. Godwin and Gerald W. Hohfeld, whose address is […]
and John E. Rhoads, whose address is […] (Grantees)… does hereby grant, bargain, sell and
convey unto the said Grantees in equal shares, all of Grantors interest in and to the oil, gas and
other minerals, royalties and overriding royalties on, in and under that may be produced in
Montague County, Texas, including…”



Document: Assignment of  Overriding Royalty Interest
Date: October 5, 2011; Primary Term of  3 Years
Grantor: Ronna Robertson Cole
Grantee: GOHO Properties, a Partnership of  Larry Godwin 

and Gerald W. Hohfeld, and John E. Rhoads

Issue with the Instrument’s Language:
• Who is/are the Grantee(s)? Is it just the partnership, which consists of 3 partners? Or is it the

partnership, which consists of 2 partners, and an another Grantee individually?

Examining Attorney’s Interpretation:
• A conveyance into multiple parties as “partners” creates a de facto partnership, regardless of

whether one existed previously. Because of the lack of punctuation denoting that there are
multiple Grantees, it could be interpreted as all 3 individuals being partners. Had there been an
intent to convey to multiple parties, then a semi-colon would have been useful in making such
intent clear.

 continued on next slide



Document: Assignment of  Overriding Royalty Interest
Date: October 5, 2011; Primary Term of  3 Years
Grantor: Ronna Robertson Cole
Grantee: GOHO Properties, a Partnership of  Larry Godwin 

and Gerald W. Hohfeld, and John E. Rhoads

Examining Attorney’s Interpretation (continued):
Other interpretations include:
• One Grantee, being the Partnership; the other Grantee, being John E. Rhoads.
• The Grantees are Larry Godwin, Gerald Hohfeld, and John Rhoads, all individually, as GOHO

Properties is only recited as paying the consideration.

Regardless, to resolve this issue, John E. Rhoads and GOHO Properties should execute a
Stipulation of Interest agreeing to one interpretation (i.e., GOHO gets a one-half (1/2) interest
and John Rhoads gets a one-half (1/2) interest).



Document: Mineral and Royalty Deed, Assignment and Conveyance
Date: August 1, 2002
Grantor: James Thomas Collins, Independent Executor and Trustee under the Will of  

Ruth Collins Shook for The Carolyn Collin Underwood Trust
Grantee: Kelly H. Baxter

In a nutshell: This deed conveys all of Grantor’s interest to the lands described in Exhibit
“A”, being Section 31, Block 31, Range 3N in Howard County, Texas.

Problem Language:
• “That James Thomas Collins, Independent Executor and Trustee under the Will of Ruth Collins Shook for The

Carolyn Collins Underwood Trust, called ‘Grantor’… does convey unto Kelly H. Baxter, a single man… 100%
of his interest in and to all the lands and oil, gas, royalty… from the following described lands in Howard
County, Texas…”

• “Notwithstanding the specific descriptions set out herein, grantor conveys to grantee all lands and interests in
lands of any kind, type and nature which grantor legally or equitably owns in Howard County, Texas and in
addition to the foregoing, Grantor does hereby Transfer, Assign and Set Over unto Grantee all of Grantor’s
interest in and to all monies, proceeds, income and other personal properties now on hand, or in the possession
of any third party, bank, trustee or pipeline company, which have heretofore accrued to the mineral and/or
royalty interest of Grantor in said land that has been herein conveyed to Grantee.”



Document: Mineral and Royalty Deed, Assignment and Conveyance
Date: August 1, 2002
Grantor: James Thomas Collins, Independent Executor and Trustee under the Will of  

Ruth Collins Shook for The Carolyn Collin Underwood Trust
Grantee: Kelly H. Baxter

Issues with the Instrument’s Language:
• Ruth Collins Shook inherited an undivided one-half (1/2) interest in the Captioned Land from her

husband.
• In her will, Ruth Collins Shook appoints her son, James Thomas Collins, as Executor and devises

the property one-half (1/2) to James Thomas Collins, and one-half (1/2) to James Thomas Collins,
Trustee of the Carolyn Collins Underwood Trust . However, there is no executor’s deed to either of
them.

• There is an instrument conveying the subject lands to Kelly H. Baxter by Carolyn Underwood and
husband around or even before the attached document.

• Does this instrument convey all of James Thomas Collins’ interest in the Captioned Land, or does it
just convey his interest and Carolyn’s interest in and to the property that they inherited from Ruth
Collins Shook, even though he did not execute the instrument in an individual capacity?



Document: Mineral and Royalty Deed, Assignment and Conveyance
Date: August 1, 2002
Grantor: James Thomas Collins, Independent Executor and Trustee under the 

Will of  Ruth Collins Shook for The Carolyn Collin Underwood Trust
Grantee: Kelly H. Baxter

Examining Attorney’s Interpretation:
• Upon her death in 1997, the interest owned by Ruth Collins Shook devolved according to her

Last Will and Testament (1/2 to James Thomas Collins and 1/2 to James Thomas Collins,
Trustee of the Carolyn Collins Underwood Trust u/w/o Ruth Collins Shook.

• In 2002, James Thomas Collins, Independent Executor and Trustee, conveyed the Subject
Property, as well as other under a “catch-all” to Kelly H. Baxter under a Mineral Deed;
assuming the estate was not closed and he did not deed his interest in the property from the
estate to himself individually, the Mineral Deed conveyed everything owned by Ruth Collins
Shook.

 continued on next slide



Document: Mineral and Royalty Deed, Assignment and Conveyance
Date: August 1, 2002
Grantor: James Thomas Collins, Independent Executor and Trustee under the Will of  

Ruth Collins Shook for The Carolyn Collin Underwood Trust
Grantee: Kelly H. Baxter

Examining Attorney’s Interpretation (continued):
• We would not credit the conveyance from Carolyn C. Underwood because she did not, and

never would, own an interest under the documents provided.

• The Family Agreement, which is executed prior to the Mineral Deed, was filed after the Mineral
Deed. Thus, Kelly H. Baxter did not have notice and is a bona fide purchaser.

• Assuming the Estate was not closed on the date of the Mineral Deed, it conveys everything
owned by Ruth Collins Shook.



Document: Gift Deed
Date: November 1, 2013
Grantor: Nancy Jan Daugherty Kemp, a single woman. 
Grantee: Patrick Chase Kemp and his wife, Ellen Claire Kemp 

In a nutshell: This “gift deed” purports to convey a gift, of all of Grantor’s interest to the
Captioned Land, to Grantees, as community property.

Problem Language:
• “For and in consideration of the love and affection which Grantor bears for Grantees,

Grantor has GIVEN, GRANTED, BARGAINED, SOLD and CONVEYED, and does hereby
GIVE, GRANT, BARGAIN, SELL and CONVEY to Grantees, as their community
property, the following described properties…”



Document: Gift Deed
Date: November 1, 2013
Grantor: Nancy Jan Daugherty Kemp, a single woman. 
Grantee: Patrick Chase Kemp and his wife, Ellen Claire Kemp 

Issue with the Instrument’s Language:
• Is the interest conveyed community or separate property?

Examining Attorney’s Interpretation:
• The law in Texas has long been settled that an attempted gift by a third party to the

community estate vests each marital partner with a one-half undivided interest in the subject
matter of the gift as his or her separate property. In the case of Bradley v. Love, 60 Tex. 472
(Tex. 1883), the facts were almost identical to those of the case at bar. There the wife’s father
made a gift of realty to the husband and wife jointly. The court concluded that such a
conveyance would result in each marital partner having an undivided half interest in the land
as separate property. McLemore v. McLemore, 641 S.W.2d 395, 397 (Tex. App. 1982).



Document: “Royalty Contract”
Date: October 10, 1932
Grantor: Chas. Gill and wife 
Grantee: Emson Smith 

In a nutshell: This deed conveys a one-half (1/2) interest in and to two tracts of land in Tyler
County, Texas.

Problem Language:
• Grantor conveys to Grantee “an undivided one-half interest in and to all of the oil, gas and

other minerals in and under the following described tract of land…

• “It is distinctly understood that said land is under an Oil and Gas Lease made by Grantor
providing for a royalty of 1/8 of the oil and certain royalties or rentals for gas and other
minerals, that Grantee herein shall reserve one-half of the royalties and rentals provided for in
said lease; but he shall have no part of the annual rentals paid to keep said lease in force until
drilling is begun.

 continued on next slide



Document: “Royalty Contract”
Date: October 10, 1932
Grantor: Chas. Gill and wife 
Grantee: Emson Smith 

Problem Language (continued):
• It is further agreed that Grantee shall have 1/2 interest in any bonus money received by

Grantor in any future lease or Lessees given on said land, and that it shall receive under such
lease or leases 1/16th part of all oil, gas and other minerals taken and saved under any such
lease or leases, and he shall receive the same out of the royalty provided for in such lease or
leases, but Grantee shall have one-half part in the annual rentals paid to keep such lease or
leases in force until drilling is begun.”



Document: “Royalty Contract”
Date: October 10, 1932
Grantor: Chas. Gill and wife 
Grantee: Emson Smith 

Issue with the Instrument’s Language:
• What is the deed trying to accomplish?

Examining Attorney’s Interpretation:
• Despite this being called a Royalty Contract, Chas. Gill and wife convey to Emson Smith a

one-half (1/2) mineral interest.
• If the current lease is held by production (HBP) from that lease, the Grantee does not receive

any rentals. However, after the expiration of that lease, the Grantee has a full one-half (1/2)
mineral interest.

• Regarding the one-sixteenth (1/16) interest, that is just part of the one-half (1/2) MI granted
and does not limit the grant; it is just being more descriptive and utilizing the old “1/8” royalty
number demonstrating what the Grantee is receiving.



In a nutshell:
• This deed conveys a one-eighth (1/8) royalty and future delay rentals.

Problem Language:
• Grantor has conveyed unto Grantee “the royalties, interests in the minerals, oil and gas…” as

specified as follows: “ One-eighth of the land owners 1/8 royalty, and being 1/64th of all
production in and under the South 320 acres of Section twenty-three (23) and being a total of
40 royalty acres therein…”

• “The Grantee herein shall participate after the termination of the present oil and gas leases as
above specified, the Grantor reserving the right to the rentals under the now existing leases as
above specified.”

Document: Royalty Deed
Date: May 8, 1929
Grantor: Lillie E. Thrope, through Clell Q. Thrope, as a/i/f
Grantee: M.W. Walters



Issue with the Instrument’s Language:
• Does the Deed convey a non-participating royalty interest with delay rentals, a non-executive

mineral interest, or a full mineral interest?

Examining Attorney’s Interpretation:
• Despite confusing the attributes of the mineral estate, M. W. Walters received a fixed one-eighth

(1/8) non-participating royalty interest with an interest in future delay rentals.

Document: Royalty Deed
Date: May 8, 1929
Grantor: Lillie E. Thrope, through Clell Q. Thrope, as a/i/f
Grantee: M.W. Walters





In a nutshell: This deed conveys all of Grantor’s interest to the lands described in Exhibit “A”,
being Section 31, Block 31, Range 3N in Howard County, Texas.

Problem Language:
• Grantor for the sum of ten dollars and other valuable considerations in hand “grants unto Reness

R. Marmon; Barry Bruce Marmon; and Tiffany R. Porter…tenants in common, hereafter as
Grantees, an undivided interest…”

Document: Mineral Deed
Date: November 16, 1992
Grantor: Virgil M. Marmon 
Grantee: Reness R. Marmon, Barry Bruce Marmon, and Tiffany R. Porter



Issue with the Instrument’s Language:
• What are the interests being conveyed here?

Examining Attorney’s Interpretation:
• Every interest created in favor of  several persons in their own right is an interest in common, 

unless acquired by them in partnership for partnership purposes, or unless declared in its creation 
to be a joint tenancy. N. D. CENT. CODE § 47-02-08.  Since the Marmon Mineral Deed does not 
specify that the Grantees shall take the interest conveyed therein as joint tenants or in partnership 
for partnership purposes, such interest was conveyed to the Grantees as tenants in common.  

Document: Mineral Deed
Date: November 16, 1992
Grantor: Virgil M. Marmon 
Grantee: Reness R. Marmon, Barry Bruce Marmon, and Tiffany R. Porter

 continued on next slide



Examining Attorney’s Interpretation (continued):
• There is no presumption that tenants in common take in equal shares. It should be noted 

that other jurisdictions have consistently held that tenants in common are presumed to 
take equal undivided interests in the property, although this presumption may be rebutted.  
Sanders v. Knapp, 674 P.2d 385, 387 (Colo. App. 1983); Sack v. Tomlin, 871 P.2d 298, 304 
(Nev. 1994); Cummings v. Anderson, 614 P.2d 1283, 1287 (Wash. 1980).  

• When this issue is encountered in North Dakota, the usual remedy is to presume that 
they Grantees take in the proportions specified in the instrument, and a stipulation of  
interest requested.  This requirement is frequently waived by the operator.

Document: Mineral Deed
Date: November 16, 1992
Grantor: Virgil M. Marmon 
Grantee: Reness R. Marmon, Barry Bruce Marmon, and Tiffany R. Porter



In a nutshell: Although the Grantee was identified as Trustee on the deed, it is merely
identifying him in his individual capacity.

Problem Language:
• “THIS INDENTURE, Made this 17th day of November, 2005, by and between William Owan

and Phyllis Owan, his wife, hereinafter referred to as the Grantors, and William Owan,
Trustee…, hereinafter referred to as the Grantee…”

Document: Mineral Deed
Date: November 17, 2005
Grantor: William Owan, and his wife, Phyllis Owan
Grantee: William Owan, as Trustee



Issue with the Instrument’s Language:
• What does the identification of Grantee as “Trustee” mean in this conveyance?

Examining Attorney’s Interpretation:
• Identifications such as “trustee,” “guardian,” “executor,” “administrator” or other representative capacity, 

without further identification of  the beneficiary by name or the nature of  the trust, are merely descriptive, 
and the person is deemed to be acting in an individual capacity.  Title Standards, State Bar Association of  
North Dakota, § 10-06.

• In this example, neither the Deed nor other instruments identify a beneficiary by name or the nature of  the 
Trust.  Accordingly, the examining attorney must treat the title of  “Trustee” in the title of  the Grantee of  the 
Owan Deed as being merely descriptive and has credited William Owan in an individual capacity. If  the 
subsequent chain of  title does not divest the Grantee of  the interest, or if  the subsequent chain continues to 
specify the representative capacity, the usual curative is to require a Certificate of  Trust.

Document: Mineral Deed
Date: November 17, 2005
Grantor: William Owan, and his wife, Phyllis Owan
Grantee: William Owan, as Trustee



In a nutshell: The Grantor quitclaims to multiple contingent beneficiaries, and the grant is
effective on the death of the Grantor.

Problem Language:
• “Kay A. Satterlie hereby quit claims to Eric Wayne Satterlie…, but if Eric Wayne Satterlie fails to survive Grantor

Owner, then to Randal Kay Satterlie…, but if Randal Kay Satterlie fails to survive Grantor Owner and Eric Wayne
Satterlie then to Debra Dorthy Plaster…, effective on the death of Kay A. Satterlie, Grantor Owner, all of Grantor
Owner’s right, title and interest in and to all of the oil, gas…and other minerals of any nature whatsoever…”

• “This transfer is made subject to any rights existing to all lessees or assigns under any valid or subsisting oil and gas
lease of record on the effective date; it being understood that the Grantee Beneficiary shall have…the herein
granted undivided interest…in the above-described real property from and after the effective date of this
instrument, precisely as if Grantee beneficiary had been at the effective date of the making of said lease the owner
of a similar undivided mineral interest and into the real property described, one of the lessors therein.”

Document: Transfer on Death Mineral Deed
Date: February 10, 2012
Grantor: Kay A. Satterlie
Grantee: Eric Wayne Satterlie



Issue with the Instrument’s Language:
• Does the conveyance in this deed present an issue of waste?

Examining Attorney’s Interpretation:
• The examining attorney notes that the Grantor has effectively reserved unto herself  a life estate interest which 

allows waste by having the grant take effect on a future date.
• The Grantor has quitclaimed one contingent remainder interest, and two alternative contingent remainder interests.  

The Grantor contemplates an open mine issue, which was in fact present in the fact pattern.
• Fortunately for both the examining attorney and the Grantor, despite the complexity, the instrument does not 

violate any North Dakota standard.  The multiple possible grantees will be construed as contingent, and as such will 
not violate the prohibition against grantees in the alternative.  The instrument is no doubt employed as a probate 
bypass for these assets. No action would be required, but there may be an advisory comment present to discuss the 
issue.

Document: Transfer on Death Mineral Deed
Date: February 10, 2012
Grantor: Kay A. Satterlie
Grantee: Eric Wayne Satterlie



In a nutshell: Grantor possesses a full fee interest, reserves a 1/2 mineral interest, but states
they are conveying surface only.

Problem Language:
• Grantor for the sum of ten dollars and other valuable considerations in hand “hereby Quit Claim

to the said grantee all of our undivided interest in and to the following described property…
Grantor, reserves to himself, his heirs and assigns fifty (50) percent of all the oil, gas…and other
minerals in and under said premises, together with full rights of ingress and egress, and all other
rights necessary and incidental to the full use and enjoyment of same.”

• “It being the intent of this instrument to convey a surface estate only in and to said premises.”

Document: Quit Claim Deed
Date: August 3, 1972
Grantor: Magnus Walla and Magnus Walla as a/i/f  for Astrid Rikustad, et. al
Grantee: Boyd D. White and Carol J. White



Issue with the Instrument’s Language:
• The instrument contains a conflicting reservation and statement of intent?

Examining Attorney’s Interpretation:
• Statement of  intent and reservation are in conflict with each other.  Here, the Grantors possessed a full fee 

interest prior to the date of  the Deed.  Accordingly, the statement that the Grantor intended to convey a 
surface estate only conflicts with the reservation of  50% of  the minerals.  Additionally, in instruments 
executed subsequent to this, the Grantors convey a ½ mineral interest to one of  the Grantors, and a ½ 
mineral interest to the Grantees in this instrument.

• The primary purpose in construing a deed is to ascertain and effectuate the intent of  the grantor.
• The typical curative here would be a stipulation of  interest.

Document: Transfer on Death Mineral Deed
Date: February 10, 2012
Grantor: Kay A. Satterlie
Grantee: Eric Wayne Satterlie





In a nutshell: One interpretation of a reservation could have Grantor reserving a mineral
interest in excess of the quantum granted.

Problem Language:
• Grantor for the sum of ten dollars and other valuable considerations in hand “hereby grant…unto

the party of the second part…an undivided one-half (1/2) interest…excepting and reserving to
first party,…all oil, coal and other minerals within or underlying said land, to the extent of an
undivided two thirds (2/3) interest therein, but conveying to the second party…the other
undivided one-third (1/3) interest therein…”

Document: Warranty Deed
Date: March 15, 1918
Grantor: Oscar W. Gumeson
Grantee: Carl A. Nelson



Issue with the Instrument’s Language:
• What is the quantum of interest purportedly being reserved? Is the Grantor reserving 2/3

interest in the entire mineral estate or just 2/3 of the 1/2 interest being conveyed in the deed?

Examining Attorney’s Interpretation:
• The reservation language contained in the Nelson Deed lends itself  to several possible 

interpretations as to the quantum of  interest purportedly being reserved. 

• A court of  competent jurisdiction may conclude that the Grantors reserved a two-thirds (2/3) 
interest in the entire mineral estate, thereby vesting the Grantee with a one-third (1/3) mineral 
interest, and that the phrase “in said lands” referred to the entirety of  the Captioned Land.

Document: Warranty Deed
Date: March 15, 1918
Grantor: Oscar W. Gumeson
Grantee: Carl A. Nelson



Examining Attorney’s Interpretation (continued):
• However, a second possible interpretation is that the Grantors reserved a two-thirds (2/3) interest 

in the land being conveyed (being an undivided one-half  interest in Captioned Land), thereby 
resulting in the reservation of  an undivided two-thirds (2/3) of  one-half  (1/2) mineral interest, 
vesting the Grantee with a one-sixth (1/6) mineral interest.

• In this case, the reservation is more likely to be treated as having conveyed only a one-sixth (1/6) 
mineral interest to Carl A. Nelson.

Document: Warranty Deed
Date: March 15, 1918
Grantor: Oscar W. Gumeson
Grantee: Carl A. Nelson



In a nutshell: Grantors include a qualification in a deed which may indicate that reservation is to be
proportionately reduced to Assignor’s interest.

Problem Language:
• Grantor for the sum of ten dollars and other valuable considerations in hand “hereby grant…unto the

parties of the second part…all the following described land…”

• “The Grantors herein expressly except and reserve unto themselves…one-half (1/2) interest in and to
all oil, gas and other minerals and mineral right in, on or under the two parcels of real estate described
hereinabove, which are now owned by the Grantors.”

• “The Grantor further except and reserve unto themselves…a one-half (1/2) interest in and to all
existing oil and gas leases in which they presently have any interest.”

Document: Deed
Date: December 29, 1975
Grantor: Joseph Schmidt and wife, Betty Schmidt
Grantee: Robert J. Winter and wife, Janet A. Winter



Issue with the Instrument’s Language:
• What is the quantum of interest purportedly being reserved?
• Are they reserving ½ in all minerals or are they reserving a ½ interest in the minerals they currently own?

Examining Attorney’s Interpretation:
• The reservation language in this deed opens the door for several possible interpretations as to the quantum 

of  interest purportedly being reserved.
• A court of  competent jurisdiction may conclude that the Grantors reserved a full one-half  (1/2) interest in 

all minerals, and that the use of  the phrase “…, which are now owned by the Grantors” was an intent to 
show that they were currently only vested with one-half  (1/2) of  the minerals.

• A second possible interpretation is that the Grantors reserved a one-half  (1/2) interest in the minerals 
currently owned by them, being a one-half  (1/2) interest, thereby resulting in the reservation of  an 
undivided one-fourth (1/4) mineral interest.

Document: Deed
Date: December 29, 1975
Grantor: Joseph Schmidt and wife, Betty Schmidt
Grantee: Robert J. Winter and wife, Janet A. Winter





In a nutshell: New Mexico law requires all community property instruments to be executed
by both spouses. If an instrument is executed by only one spouse it becomes a void instrument,
but New Mexico legislature recently allowed for the ratification of the instrument by the other
spouse.

Problem Language:
• “THIS AGREEMENT made on 1st day of July, 2007 between Guy Pittman Witherspoon,

III… and OGX Resources LLC…”

Document: Paid-Up Oil and Gas Lease
Date: July 1, 2007
Lessor: Guy Pittman Witherspoon, III
Lessee: OGX Resources LLC



Issue with the Instrument’s Language:
• What issues could arise from Lessor’s lack of martial designation?
• How would this lease be treated if both spouses executed a second lease with a different

Lessee?

Examining Attorney’s Interpretation:
• In New Mexico, any community property instrument that is not executed by both spouses are 

void. 
• In this instance, the lease does not designate whether Guy Pittman Witherspoon, III is a single 

man or a married man and the instrument is only executed by him. So if  he were in fact married, 
this lease would be void unless his spouse ratifies the lease by executing it.

Document: Deed
Date: December 29, 1975
Grantor: Joseph Schmidt and wife, Betty Schmidt
Grantee: Robert J. Winter and wife, Janet A. Winter

 continued on next slide



Examining Attorney’s Interpretation (continued):
• It is difficult to tell simply from the face of  a lease whether or not it is void.  Under New Mexico 

law, in order for a lease executed by an individual to be void, the Lessor, at the time of  lease 
execution must have been married, the lands covered by said lease must have been community 
property, and the Lessor’s spouse must not have executed a document ratifying the lease.  
Therefore, investigation beyond the face of  the Lease is necessary to determine whether or not 
said lease is void. 

Document: Deed
Date: December 29, 1975
Grantor: Joseph Schmidt and wife, Betty Schmidt
Grantee: Robert J. Winter and wife, Janet A. Winter





Document 1: Mineral Deed
Date: March 1, 1993
Grantor: Rodney Kittleson
Grantee: Lotus Trust

In a nutshell: The Trustees were not identified in the 1993 Mineral Deed, but were identified in
the 1997 Mineral Deed.

Problem Language:
• Document No. 1 recites: “For a valuable consideration, a receipt of which is hereby

acknowledged on this 1st day of March, 1993, the undersigned, Rodney Kittleson, … hereby
conveys and grants unto Lotus Trust, … all of the gas, oil, coal, and other minerals he now
owns…”

• Document No. 2 recites: “The undersigned, Rodney C. Kittleson and Helen J. Norby, as Trustees
of the Lotus Trust, hereby convey and grant unto Rodney C. Kittleson…all of the oil, gas, coal,
and other minerals owned by said trust…”

Document 2: Mineral Deed
Date: June 27, 1997
Grantor: Rodney C. Kittleson and Helen J. 

Norby, as Trustees of  the Lotus Trust
Grantee: Rodney C. Kittleson



Document 1: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: A. Ray Davis
Assignee: Robert B. Ross & Associates

Issue with the Instrument’s Language:
• Did the Trustees have the authority to execute the 2nd Mineral Deed?

Examining Attorney’s Interpretation:
• Montana provides protection for persons or entities that deal with a Trustee in good faith and obtain a

Certification of Trust. Montana Code Annotated Section 72-38-1013 provides that instead of furnishing copy of
the trust instrument to a person other than a beneficiary, the trustee may furnish to the person a certification of
trust containing the following information: (1) a statement that the trust exists with the date the trust instrument
was executed; (2) the identity of the settlor; (3) the identity and mailing address of the acting trustee(s); (4) the
relevant powers of the trustee; (5) the revocability or irrevocability of the trust and the identity of any person
holding a power to revoke the trust; (6) the authority of co-trustees to sign or otherwise authenticate and
whether all or less than all the co-trustees are required in order to exercise powers of the trustee; and (7) a
statement that the trust has not been revoked, modified, or amended in any manner that would cause the
representations contained in the certification to be incorrect.

Document 2: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: Robert B. Ross & Associates
Assignee: Exxon Corporation

 continued on next slide



Document 1: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: A. Ray Davis
Assignee: Robert B. Ross & Associates

Examining Attorney’s Interpretation (continued):
• A person or entity who acts in reliance on a Certification of Trust without knowledge that the

representations contained therein are incorrect is not liable to any person for the action and
may assume, without inquiry, the existence of the facts contained in the Certification.

• In this case, an assumption can be made that the Trustees named in Document No. 2 had the
authority to execute said Deed, subject to the Certification of Trust.

Document 2: Assignment and Bill of  Sale
Date: September 1, 1988
Assignor: Robert B. Ross & Associates
Assignee: Exxon Corporation



In a nutshell: The conveyance resulting from a tax sale reserved an NPRI in the amount of
6.25%, however, documents necessary to confirm the compliance of all statutory procedures were
not provided.

Problem Language:
• “There is hereby reserved unto the grantor, its successors and assigns, a royalty interest of six

and one-fourth percent (6-1/4%) of all oil, gas and minerals recovered and saved from the lands
above described, which in the case of oil or gas, shall be delivered, free of cost…”

Document: Deed
Date: March 4, 1946
Lessor: County of  Richland
Lessee: Henry Kittleson



Issue with the Instrument’s Language:
• Did Richland County have the authority to reserve the 6-14% non-participating royalty

interest?

Examining Attorney’s Interpretation:
• The courts have routinely held that the tax foreclosure procedures must be strictly complied 

with and failure to do so renders the tax title void. Further, Section 27-2-210(3)(a) of  the 
Montana Code Annotated allows an action against a county to recover a royalty interest in land 
acquired by the county by tax deed to be brought within 3 years after the commencement of  
commercial production of  oil, gas, or other minerals from the land.

Document: Deed
Date: March 4, 1946
Lessor: County of  Richland
Lessee: Henry Kittleson

 continued on next slide



Examining Attorney’s Interpretation (continued):
• However, Montana Courts have also repeatedly held, in cases concerning royalty reservations in favor 

of  counties contained in tax deeds issued in the 1930’s and 1940’s, that a claim by the heirs of  the 
pre-tax sale deed owners to a royalty reservation in favor of  the County contained in a tax sale deed is 
barred by laches even where the Tax Sale itself  was defective due to the County’s failure to satisfy all 
statutory requirements

• The examining attorney must assume that all statutory procedures were satisfied prior to the holding 
of  the tax sale which resulted in the above described Tax Deed.  It cannot be presumed that the 
County of  Richland has marketable title to the royalty interest reserved in the Richland County Deed. 
The typical curative would be to obtain a quit claim deed from the vested owner prior to the Tax 
Deed, or initiate a quiet title action. 

Document: Deed
Date: March 4, 1946
Lessor: County of  Richland
Lessee: Henry Kittleson



Document 1: Mineral Deed
Date: March 1, 1993
Grantor: Rodney Kittleson
Grantee: Lotus Trust

In a nutshell: By means of the above conveyances, DKM Resources, Inc. was vested with a
royalty estate and a mineral estate.

Problem Language:
• Document No. 1: “…Assignor has transferred, assigned and conveyed, and subject to the

terms and provisions hereinafter stated, does hereby transfer, assign, and convey, without
warranty, express or implied, unto Assignee, an overriding royalty interest of 1% of 8/8ths
of all the oil, gas and other minerals that may be produced, saved and marketed…”

Document 2: Reassignment of  ORRI
Date: February 1, 1990
Grantor: Kanaly Trust Company, 

as Trustee for…
Grantee: DKM Resources, Inc.

Document 3: Assignment of  Leases
Date: June 22, 1990
Lessor: Westburne Exploration Inc.
Lessee: DKM Resources, Inc.

 continued on next slide



Document 1: Mineral Deed
Date: March 1, 1993
Grantor: Rodney Kittleson
Grantee: Lotus Trust

Problem Language (continued):
• Document No. 2: “…The Trust hereby transfers, reassign and reconveys without

warranty…unto DKM an overriding royalty interest of 1% of 8/8ths of all oil, gas, and
other minerals that may be produced, saved and marketed… It is the intention of The Trust
to reassign all of its right, title and interest in those certain oil, gas and mineral leases…”

• Document No. 3: “…hereby bargain, sell, transfer and convey unto DKM Resources,
Inc.,…all Assignor’s interest in and to the oil, gas and mineral leases described on Exhibit
“A”, attached hereto and the mineral leasehold estates created thereby…”

Document 2: Reassignment of  ORRI
Date: February 1, 1990
Grantor: Kanaly Trust Company, 

as Trustee for…
Grantee: DKM Resources, Inc.

Document 3: Assignment of  Leases
Date: June 22, 1990
Lessor: Westburne Exploration Inc.
Lessee: DKM Resources, Inc.



Issue with the Instrument’s Language:
• DKM Resources is vested with an overriding royalty interest and vested with a working

interest – do these estates merge?

Examining Attorney’s Interpretation:
• Under the doctrine of merger, when a greater estate and lesser estate coincide and meet in one

and the same person, without any intermediate estate, the lesser is immediately merged with
and into the greater estate. Dilts v. Brooks, 213 P. 600, 602 (MT 1923).

• Accordingly, the overriding royalty interest vested in DKM Energy Inc. merged with the
working interest vested in DKM Energy Inc.

Document 1: Mineral Deed
Date: March 1, 1993
Grantor: Rodney Kittleson
Grantee: Lotus Trust

Document 2: Reassignment of  ORRI
Date: February 1, 1990
Grantor: Kanaly Trust Company, 

as Trustee for…
Grantee: DKM Resources, Inc.

Document 3: Assignment of  Leases
Date: June 22, 1990
Lessor: Westburne Exploration Inc.
Lessee: DKM Resources, Inc.



Document 1: Oil and Gas Lease
Date: May 20, 2004
Grantor: Connie Anderson
Grantee: BTC Oil Properties

In a nutshell: A 19% overriding royalty interest reservation in an Oil and Gas Lease
Assignment is deemed as a fixed 4% overriding royalty interest in order to prevent increase in the
overriding royalty interest when the original lease is later amended to increase the Lessor’s royalty
from 15% to 18.75%.

Problem Language:
• Document No. 1: “In consideration of the premises the said Lessee covenants and agrees:

1st To deliver to the credit of Lessor, free of cost, in the pipe line…the equal 15% part of all
oil produced and saved… 2nd To pay Lessor 15% of the gross proceeds each year…for the
gas from each well…3rd To pay Lessor for gas produced from any oil well…a royalty of 15%
of the proceeds… ”

Document 2: Assignment
Date: April 13, 2005
Grantor: BTC Oil Properties
Grantee: Orion Energy Properties

Document 3: Amendment and Extension 
Date: November 4, 2010
Lessor: Connie M. Anderson
Lessee: Brigham Oil & Gas, LP

 continued on next slide



Document 1: Oil and Gas Lease
Date: May 20, 2004
Grantor: Connie Anderson
Grantee: BTC Oil Properties

Problem Language:
• Document No. 2: “The Assignor…reserves and retains title to an overriding royalty interest

equal to the difference between existing burdens of record…and 19% of all the oil, gas and
casinghead gas, and other minerals…”

• Document No. 3: “NOW, THEREFORE, for a good and valuable consideration… Lessor
and Lessee agrees to the following:…Amend the Lessors royalty from 15% to a 18.75%
royalty.”

Document 2: Assignment
Date: April 13, 2005
Grantor: BTC Oil Properties
Grantee: Orion Energy Properties

Document 3: Amendment and Extension 
Date: November 4, 2010
Lessor: Connie M. Anderson
Lessee: Brigham Oil & Gas, LP



Issue with the Instrument’s Language:
• Does the Amendment change the quantum of overriding royalty interest vested in BTC

Oil Properties?

Examining Attorney’s Interpretation:
• The examining attorney credited Document No. 2 as reserving a fixed 4.00% overriding

royalty interest, being 19% LESS 15%, in and under the Oil and Gas Lease, and thus the
increase in lessors royalty would not decrease the overriding royalty interest reserved in
Document No. 2.

• The typical curative would be to obtain a Stipulation of Interest by and between the
current working interest owners and the overriding royalty interest owners.

Document 1: Oil and Gas Lease
Date: May 20, 2004
Grantor: Connie Anderson
Grantee: BTC Oil Properties

Document 2: Assignment
Date: April 13, 2005
Grantor: BTC Oil Properties
Grantee: Orion Energy Properties

Document 3: Amendment and Extension 
Date: November 4, 2010
Lessor: Connie M. Anderson
Lessee: Brigham Oil & Gas, LP





In a nutshell: The acreage “called” for in an instrument may not accurately reflect the
actual acreage of the property due to possible discrepancies between an old “call” and a
modern survey.

Problem Language:
• “…in the township(s) of Herrick, in the County of Bradford, Commonwealth of

Pennsylvania, containing 5.34 gross acres, more or less…for the purpose of exploring for,
developing, producing, and marketing oil and gas, along with all hydrocarbon and
nonhydrocarbon substances produced in association therewith…”

Document: Oil and Gas Lease
Date: June 7, 2006
Lessor: Roy C. Preston and Nancy L. Preston
Lessee: Elexco Land Services



Issue with the Instrument’s Language:
• If the lease calls for 5.34 gross acres, but the map only accounts for 4.856 acres, where did the

remaining acreage “called” for in the oil and gas lease go?

Examining Attorney’s Interpretation:
• In Pennsylvania, tax parcels are often “called” a certain amount, but when it’s surveyed, it may be over or 

under. 
• Here, there are 3 units that should account for the entire 5.34 gross acres called for in the lease. The 

acreage calculations are as follows: 3.032 acres for the Whipple Unit; 0.363 for the Behrend-Ross North 
Unit; and 1.461 for the Behrend-Ross South Unit. These 3 units total 4.856 gross acres. 

• So, where is the .484 acres remaining from the 5.34 gross acres as called for in the lease? Simple, the 
discrepancy exists because the acreage being called for in the lease is an old “call” compared to a modern 
survey showing a more accurate assessment of  the acreage.

Document: Oil and Gas Lease
Date: June 7, 2006
Lessor: Roy C. Preston and Nancy L. Preston
Lessee: Elexco Land Services



In a nutshell: Lessor includes a Favored Nations provision in their Oil and Gas Lease.

Problem Language:
• “Lessee hereby agrees that if at any time prior to Lessee’s establishment of economic production on any portion

of the leased premises or on land pooled therewith, should Lessee lease or otherwise acquire any interest in any
lease within a distance of one (1) mile from any tract comprising a portion of the leased premises, and such lease
provides per net mineral acre bonus consideration or reserved royalty more favorable than that realized by this
Lessor for this lease, then Lessee shall forthwith tender, without the necessity of notice or demand, to Lessor an
additional amount of bonus consideration and/or a recordable lease amendment increasing the reserved royalty
applicable hereunder, as the case may be, sufficient to match such more favorable bonus and/or royalty. The
execution and acceptance of this lease by Lessee shall constitute Lessee’s certification that it has not heretofore
acquired any interest in any lease or option to lease within such distance at a more favorable bonus or royalty
consideration that that provided to Lessor as consideration for this lease. This provision shall not apply as to
other leases less than 20 gross acres in size…”

Document: Oil and Gas Lease
Date: May 18, 2010
Lessor: John Richard Neal and Mary Carol Neal
Lessee: Cabot Oil & Gas Corporation



Issue with the Instrument’s Language:
• What is the effect of the Favored Nations provision?

Examining Attorney’s Interpretation:
The Favored Nations provision consists of  the following qualities:

Document: Oil and Gas Lease
Date: May 18, 2010
Lessor: John Richard Neal and Mary Carol Neal
Lessee: Cabot Oil & Gas Corporation

 Only applies up to and until “economic production”  Limited to bonus and “reserved royalty”

 Geographical limitations  Automatically applicable

 Retrospective  Limited in leased acreage

 Applies to newly acquired leases or the acquisition of  an interest in a lease



 

 

 

 

 

 

Making Sense of Idiosyncratic Language in Title Instruments 

 

By: M. Ryan Kirby, Vy “Tina” Huynh, and Phuong Vy Do 

  



 



 

Introduction 

 

On a daily basis, title examiners are faced with questions about how to interpret 

title instruments that contain non-standard language.  This presentation aims 

to address those questions by giving examples of idiosyncratic language from 

actual title instruments, determining the issues that arise from each provision in 

question, and providing an explanation of how the examiner ultimately 

construed each instrument. 

 

 



 

  



 

 

 

 

 

 

 

 

 

 

  



 

 

 

 

  



 

 

 

 

 

 

In A Nutshell: 

This deed conveys a one-half interest in 160 acres of land in Montague County, Texas. 

However, the deed was executed prior to the patent. 

 

Problem Language: 

I, Grantor, “…release and convey unto the said Fanning F. E. Taylor and Company one-half of 
the mineral that has or may be discovered on said described land with all and singular the 
right to and privileges of erecting any and all buildings and machinery necessary on said land 
for working said mineral…” 
 

 

 

 

 

 

Examining Attorney’s Interpretation:  

The fact that a mineral deed is executed prior to a patent does not necessarily invalidate the 
mineral deed. This assumes the subsequently executed Patent does not reserve minerals to the 
State. Elliot v. Nelson, 251 S.W. 501 (Tex. 1923).  

This is a valid mineral deed, assuming the references on the ground and to the 
surveyor’s records are good. The phrase “one-half (1/2) of the mineral that has or may 
be discovered” is strange, but it still constitutes a one-half (1/2) mineral deed. 

 

 

 

  

Document:   Deed 

Date:    October 6, 1875 

Grantor:   L. L. Mobley 

Grantee:   Fanning F. E. Taylor and Company 

Issues with the Instrument’s Language:  

 Does a deed being executed prior to the patent have any bearing on the situation?  
 Does the language used in this deed make it a valid mineral deed?  

 

 



Problem Language





Translation



 

 

 

 

 

 

 

 

 

 

In a Nutshell: 

The first document purports to convey all of Assignor’s right, title and interest of whatever 
nature in and to the Pembrook Unit. The second document assigns that same interest to Exxon. 

 
Problem Language:  

“The Subject property conveyed to Assignee shall include all of Assignor’s right, title and interest 
of whatever nature in and to the Pembrook Unit… Notwithstanding the foregoing, it is 
understood and agreed that the intent of this instrument is to convey to Assignee all of 
Assignor’s right, title and interest, which is within and is part of said Unit, whether such interest 
is correctly described herein, mis-described or not described at all, and that Assignor will retain 
no reversionary rights to the interest conveyed.” 

 

 

  

 

 

 

Examining Attorney’s Interpretation: 

Given that the Pembrook Unit is depth limited, the conveyance only assigns those 

depths in the Pembrook. Had they wanted to assign all depths, they should have 

assigned “the leases committed to the Pembrook Unit,” or otherwise made clear that 

the assignment was not depth limited. 

  

Document 1:  Assignment and Bill of Sale 

Date:    September 1, 1988 

Assignor:   A. Ray Davis 

Assignee:   Robert B. Ross & Associates 

 

Document 2:  Assignment and Bill of Sale 

Date:    September 1, 1988 

Assignor:   Robert B. Ross & Associates 

Assignee:   Exxon Corporation 

 

Issues with the Instrument’s Language:  

 Does the interest conveyed include all depths or only the depths limited to the Pembrook 

Spraberry Unit? If the Assignment is interpreted to assign only depths limited to the 

Pembrook Unit, then would the Assignor still retain a working interest in the other 

depths?  
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Problem Language
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In a Nutshell: 

The Continuous Development Clause of this lease is confusing and not easily interpreted. 

The Lessee’s last well was completed in March of 2014. 

 

Problem Language:  

“Lessee must develop the lease premises by drilling additional wells without a lapse of more 

than 180 days between the end of the primary term and the commencement of actual drilling 

operations of the next succeeding well. On the completion of a well at or after the primary term, 

which is capable of producing in paying quantities, Lessee must develop the lease premises by 

drilling additional wells without a lapse of more than 180 days between the completion of one 

well and the commencement of operations for the drilling of the next succeeding well.” 

 

 

 

 

 

Examining Attorney’s Interpretation: 

With a 3 year primary term, the term will expire on October 5, 2014. The last well was 

drilled in March 2014, which is more than 180 days prior to the end of the primary 

term. Thus, Lessee has 180 days from October 5, 2014 to “commence” the drilling of a 

well.  April 03, 2015. 

  

Document:   Oil, Gas and Mineral Lease 

Date:    October 5, 2011; Primary Term of 3 Years 

Grantor:   Quanah Exploration, LLC. 

Grantee:   Range Texas Production, LLC. 

 

Issues with the Instrument’s Language:  

 When does the next well need to be drilled?  
 









Problem Language



 

 

 

 

 

 

In a Nutshell: 

This assignment purports to assign a 12.5% ORI to Grantee(s). The title opinion credited 

the entire 12.5% interest to GOHO, the partnership. John E. Rhoads claims that he should be 

credited with an individual interest. 

Problem Language:  

Grantor for the sum of ten dollars and other valuable considerations in hand “paid by GOHO 

Properties, a Partnership of Larry A. Godwin and Gerald W. Hohfeld, whose address is […] and 

John E. Rhoads, whose address is […] (Grantees)… does hereby grant, bargain, sell and convey 

unto the said Grantees in equal shares, all of Grantors interest in and to the oil, gas and other 

minerals, royalties and overriding royalties on, in and under that may be produced in 

Montague County, Texas, including…” 

 

 

 

 

Examining Attorney’s Interpretation: 

A conveyance into multiple parties as “partners” creates a de facto partnership, 

regardless of whether one existed previously. Because of the lack of punctuation 

denoting that there are multiple Grantees, it could be interpreted as all 3 individuals 

being partners. Had there been an intent to convey to multiple parties, then a semi-

colon would have been useful in making such intent clear. 

Other interpretations include: One Grantee, being the Partnership; the other Grantee, 

being John E. Rhoads. 

The Grantees are Larry Godwin, Gerald Hohfeld, and John Rhoads, all individually, as 

GOHO Properties is only recited as paying the consideration.  

Regardless, to resolve this issue, John E. Rhoads and GOHO Properties should execute 

a Stipulation of Interest agreeing to one interpretation (i.e., GOHO gets a one-half 

(1/2) interest and John Rhoads gets a one-half (1/2) interest). 

Document:   Assignment of Overriding Royalty Interest 

Date:    October 5, 2011; Primary Term of 3 Years 

Grantor:   Ronna Robertson Cole 

Grantee:   GOHO Properties, et al. 

 

Issues with the Instrument’s Language:  

 Who is/are the Grantee(s)? Is it just the partnership, which consists of 3 partners? Or is it the partnership, which 

consists of 2 partners, and another Grantee individually? 



Problem Language



 

 

 

 

 

 

 

 

 

In a Nutshell: 

This deed conveys all of Grantor’s interest to the lands described in Exhibit “A”, being 

Section 31, Block 31, Range 3N in Howard County, Texas. 

 

Problem Language: 

“That James Thomas Collins, Independent Executor and Trustee under the Will of Ruth Collins 

Shook for The Carolyn Collins Underwood Trust, called ‘Grantor’… does convey unto Kelly H. 

Baxter, a single man… 100% of his interest in and to all the lands and oil, gas, royalty… from 

the following described lands in Howard County, Texas…” 

“Notwithstanding the specific descriptions set out herein, grantor conveys to grantee all lands 

and interests in lands of any kind, type and nature which grantor legally or equitably owns in 

Howard County, Texas and in addition to the foregoing, Grantor does hereby Transfer, Assign 

and Set Over unto Grantee all of Grantor’s interest in and to all monies, proceeds, income and 

other personal properties now on hand, or in the possession of any third party, bank, trustee 

or pipeline company, which have heretofore accrued to the mineral and/or royalty interest of 

Grantor in said land that has been herein conveyed to Grantee.” 

  

 

 

 

 

 

 

(Interpretation Issues and Examining Attorney’s Interpretation on next page.) 

 

Document:   Mineral and Royalty Deed, Assignment and  

   Conveyance 

Date:    August 1, 2002 

Grantor:   James Thomas Collins, Independent Executor 

   and Trustee under the Will of    

   Ruth Collins Shook for The Carolyn Collin  

   Underwood Trust 

Grantee:   Kelly H. Baxter  

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Examining Attorney’s Interpretation: 

Upon her death in 1997, the interest owned by Ruth Collins Shook devolved according to 

her Last Will and Testament (1/2 to James Thomas Collins and 1/2 to James Thomas 
Collins, Trustee of the Carolyn Collins Underwood Trust u/w/o Ruth Collins Shook. 

In 2002, James Thomas Collins, Independent Executor and Trustee, conveyed the Subject 

Property, as well as other lands under a “catch-all” to Kelly H. Baxter under a Mineral 

Deed; assuming the estate was not closed and he did not deed his interest in the property 

from the estate to himself individually, the Mineral Deed conveyed everything owned by 

Ruth Collins Shook. 

We would not credit the conveyance from Carolyn C. Underwood because she did not, and 

never would, own an interest under the documents provided.  

The Family Agreement, which is executed prior to the Mineral Deed, was filed after the 

Mineral Deed. Thus, Kelly H. Baxter did not have notice and is a bona fide purchaser.  

Assuming the Estate was not closed on the date of the Mineral Deed, it conveys everything 

owned by Ruth Collins Shook. 

  

Issues with the Instrument’s Language:  

 Ruth Collins Shook inherited an undivided one-half (1/2) interest in the Captioned Land from 

her husband.  

 In her will, Ruth Collins Shook appoints her son, James Thomas Collins, as Executor and devises 

the property one-half (1/2) to James Thomas Collins, and one-half (1/2) to James Thomas Collins, 

Trustee of the Carolyn Collins Underwood Trust. However, there is no executor’s deed to either 

of them.  

 There is an instrument conveying the subject lands to Kelly H. Baxter by Carolyn Underwood and 

husband around or even before the attached document. 

 Does this instrument convey all of James Thomas Collins’ interest in the Captioned Land, or does 

it just convey his interest and Carolyn’s interest in and to the property that they inherited from 

Ruth Collins Shook, even though he did not execute the instrument in an individual capacity?  

Document:   Mineral and Royalty Deed,  Assignment and  

   Conveyance 

Date:    August 1, 2002 

Grantor:   James Thomas Collins, Independent Executor 

   and Trustee under the Will of    

   Ruth Collins Shook for The Carolyn Collin  

   Underwood Trust 

Grantee:   Kelly H. Baxter 

 



Problem Language



 

 

 

 

 

 

 

In a Nutshell: 

This “gift deed” purports to convey a gift, of all of Grantor’s interest to the Captioned Land, 

to Grantees, as community property. 

 

Problem Language: 

“For and in consideration of the love and affection which Grantor bears for Grantees, Grantor 

has GIVEN, GRANTED, BARGAINED, SOLD and CONVEYED, and does hereby GIVE, GRANT, 

BARGAIN, SELL and CONVEY to Grantees, as their community property, the following 

described properties…” 

 

 

 

 

 

Examining Attorney’s Interpretation: 

The law in Texas has long been settled that an attempted gift by a third party to the 

community estate vests each marital partner with a one-half undivided interest in the 

subject matter of the gift as his or her separate property. In the case of Bradley v. Love, 

60 Tex. 472 (Tex. 1883), the facts were almost identical to those of the case at bar. 

There the wife's father made a gift of realty to the husband and wife jointly. The court 

concluded that such a conveyance would result in each marital partner having an 

undivided half interest in the land as separate property. McLemore v. McLemore, 641 

S.W.2d 395, 397 (Tex. App. 1982). 

  

Document:   Gift Deed 

Date:    November 1, 2013 

Grantor:   Nancy Jan Daugherty Kemp, a single woman.  

Grantee:   Patrick Chase Kemp  

   and his wife, Ellen Claire Kemp 

 

Issues with the Instrument’s Language:  

 Is the interest conveyed community or separate property?  



Problem Language









 

 

 

 

 

In a Nutshell: 

This deed conveys a one-half (1/2) interest in and to two tracts of land in Tyler County, 

Texas. 

 

Problem Language: 

Grantor conveys to Grantee “an undivided one-half interest in and to all of the oil, gas and other 

minerals in and under the following described tract of land…  

“It is distinctly understood that said land is under an Oil and Gas Lease made by Grantor providing for 

a royalty of 1/8 of the oil and certain royalties or rentals for gas and other minerals, that Grantee herein 

shall reserve one-half of the royalties and rentals provided for in said lease; but he shall have no part of 

the annual rentals paid to keep said lease in force until drilling is begun.” 

”It is further agreed that Grantee shall have 1/2 interest in any bonus money received by Grantor in any 

future lease or Lessees given on said land, and that it shall receive under such lease or leases 1/16th part 

of all oil, gas and other minerals taken and saved under any such lease or leases, and he shall receive the 

same out of the royalty provided for in such lease or leases, but Grantee shall have one-half part in the 

annual rentals paid to keep such lease or leases in force until drilling is begun.” 

 

 

 

 

 

Examining Attorney’s Interpretation: 

Despite this being called a Royalty Contract, Chas. Gill and wife convey to Emson Smith 

a one-half (1/2) mineral interest.  

If the current lease is held by production (HBP) from that lease, the Grantee does not 

receive any rentals. However, after the expiration of that lease, the Grantee has a full 

one-half (1/2) mineral interest.  

Regarding the one-sixteenth (1/16) interest, that is just part of the one-half (1/2) MI 

granted and does not limit the grant; it is just being more descriptive and utilizing the 

old “1/8” royalty number demonstrating what the Grantee is receiving.

Document:   “Royalty Contract” 

Date:    October 10, 1932 

Grantor:   Chas. Gill and wife  

Grantee:   Emson Smith 

 

Issues with the Instrument’s Language:  

 What is the deed trying to accomplish? 



Problem Language





 

 

 

 

 

 

 

In a Nutshell: 

This deed conveys a one-eighth (1/8) royalty and future delay rentals. 

 

Problem Language: 

Grantor conveyed unto Grantee “the royalties, interests in the minerals, oil and gas…” as specified 

as follows: “ One-eighth of the land owners 1/8 royalty, and being 1/64th of all production in and 

under the South 320 acres of Section twenty-three (23) and being a total of 40 royalty acres 

therein…” 

“The Grantee herein shall participate after the termination of the present oil and gas leases as above 

specified, the Grantor reserving the right to the rentals under the now existing leases as above 

specified.” 
 

 

 

 

 

 

Examining Attorney’s Interpretation: 

Despite confusing the attributes of the mineral estate, M. W. Walters received a fixed 

one-eighth (1/8) non-participating royalty interest with an interest in future delay 

rentals. 

Issues with the Instrument’s Language:  

 Does the Deed convey a non-participating royalty interest with delay rentals, a non-

executive mineral interest, or a full mineral interest? 

Document:   Royalty Deed 

Date:    May 8, 1929 

Grantor:   Lillie E. Thrope and Clell Q. Thrope, 

   as a/i/f 

Grantee:   M. W. Walters 
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In a Nutshell: 

The interests conveyed to Grantee in this deed are conveyed as tenants in common. 

 

Problem Language: 

Grantor for the sum of ten dollars and other valuable considerations in hand “grants unto 

Reness R. Marmon; Barry Bruce Marmon; and Tiffany R. Porter…tenants in common, hereafter as 

Grantees, an undivided interest…” 

 

 

 

 

Examining Attorney’s Interpretation: 

Every interest created in favor of several persons in their own right is an interest in 

common, unless acquired by them in partnership for partnership purposes, or unless 

declared in its creation to be a joint tenancy.  N. D. CENT. CODE § 47-02-08.  Since the 

Marmon Mineral Deed does not specify that the Grantees shall take the interest conveyed 

therein as joint tenants or in partnership for partnership purposes, such interest was 

conveyed to the Grantees as tenants in common.   

There is no presumption that tenants in common take in equal shares. It should be noted 

that other jurisdictions have consistently held that tenants in common are presumed to 

take equal undivided interests in the property, although this presumption may be 

rebutted.  Sanders v. Knapp, 674 P.2d 385, 387 (Colo. App. 1983); Sack v. Tomlin, 871 
P.2d 298, 304 (Nev. 1994); Cummings v. Anderson, 614 P.2d 1283, 1287 (Wash. 1980).   

When this issue is encountered in North Dakota, the usual remedy is to presume that 

they Grantees take in the proportions specified in the instrument, and a stipulation of 
interest requested.  This requirement is frequently waived by the operator. 

  

Document:   Mineral Deed 

Date:    November 16, 1992 

Grantor:   Virgil M. Marmon  

Grantee:   Reness R. Marmon, Barry Bruce Marmon,  

   and Tiffany R. Porter 

 

Issues with the Instrument’s Language:  

 What are the interests being conveyed here?  



pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Callout
Problem Language







 

 

 

 

 

 

In a Nutshell: 

Although the Grantee was identified as Trustee on the deed, it is merely identifying him in his 

individual capacity. 

 

Problem Language: 

“THIS INDENTURE, Made this 17th day of November, 2005, by and between William Owan and 

Phyllis Owan, his wife, hereinafter referred to as the Grantors, and William Owan, Trustee…, 
hereinafter referred to as the Grantee…” 

 

 

 

 

Examining Attorney’s Interpretation: 

Identifications such as “trustee,” “guardian,” “executor,” “administrator” or other 

representative capacity, without further identification of the beneficiary by name or the 

nature of the trust, are merely descriptive, and the person is deemed to be acting in an 
individual capacity.  Title Standards, State Bar Association of North Dakota, § 10-06. 

In this example, neither the Deed nor other instruments identify a beneficiary by name 

or the nature of the Trust.  Accordingly, the examining attorney must treat the title of 

“Trustee” in the title of the Grantee of the Owan Deed as being merely descriptive and 

has credited William Owan in an individual capacity. If the subsequent chain of title does 

not divest the Grantee of the interest, or if the subsequent chain continues to specify the 

representative capacity, the usual curative is to require a Certificate of Trust. 

  

Issues with the Instrument’s Language:  

 What does the identification of Grantee as “Trustee” mean in this conveyance?  

Document:   Mineral Deed 

Date:    November 17, 2005 

Grantor:   William Owan, and his wife, Phyllis Owan  

Grantee:   William Owan, as Trustee 
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In a Nutshell: 

The Grantor quitclaims to multiple contingent beneficiaries, and the grant is effective on 

the death of the Grantor. 

 

Problem Language: 

“Kay A. Satterlie hereby quit claims to Eric Wayne Satterlie…, but if Eric Wayne Satterlie fails 

to survive Grantor Owner, then to Randal Kay Satterlie…, but if Randal Kay Satterlie fails to 

survive Grantor Owner and Eric Wayne Satterlie then to Debra Dorthy Plaster…, effective on 

the death of Kay A. Satterlie, Grantor Owner, all of Grantor Owner’s right, title and interest in 

and to all of the oil, gas…and other minerals of any nature whatsoever…” 

“This transfer is made subject to any rights existing to all lessees or assigns under any valid or 

subsisting oil and gas lease of record on the effective date; it being understood that the 

Grantee Beneficiary shall have…the herein granted undivided interest…in the above-described 

real property from and after the effective date of this instrument, precisely as if Grantee 

beneficiary had been at the effective date of the making of said lease the owner of a similar 

undivided mineral interest and into the real property described, one of the lessors therein.” 

 

 

 

Examining Attorney’s Interpretation: 

The examining attorney notes that the Grantor has effectively reserved unto herself a 

life estate interest which allows waste by having the grant take effect on a future date. 

The Grantor has quitclaimed one contingent remainder interest, and two alternative 

contingent remainder interests.  The Grantor contemplates an open mine issue, which 

was in fact present in the fact pattern. 

Fortunately for both the examining attorney and the Grantor, despite the complexity, the 

instrument does not violate any North Dakota standard.  The multiple possible grantees 

will be construed as contingent, and as such will not violate the prohibition against 

grantees in the alternative.  The instrument is no doubt employed as a probate bypass 

for these assets. No action would be required, but there may be an advisory comment 

present to discuss the issue. 

Issues with the Instrument’s Language:  

 Does the conveyance in this deed present an issue of waste? 

Document:   Transfer on Death Mineral Deed 

Date:    February 10, 2012 

Grantor:   Kay A. Satterlie  

Grantee:   Eric Wayne Satterlie 
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In a Nutshell: 

Grantor possesses a full fee interest, reserves a 1/2 mineral interest, but states they are 

conveying surface only. 

Problem Language: 

Grantor for the sum of ten dollars and other valuable considerations in hand “hereby Quit 

Claim to the said grantee all of our undivided interest in and to the following described 

property… Grantor, reserves to himself, his heirs and assigns fifty (50) percent of all the oil, 

gas…and other minerals in and under said premises, together with full rights of ingress and 

egress, and all other rights necessary and incidental to the full use and enjoyment of same.” 

“It being the intent of this instrument to convey a surface estate only in and to said premises.” 

 

 

 

 

Examining Attorney’s Interpretation: 

Statement of intent and reservation are in conflict with each other.  Here, the 

Grantors possessed a full fee interest prior to the date of the Deed.  Accordingly, the 

statement that the Grantor intended to convey a surface estate only conflicts with the 

reservation of 50% of the minerals.  Additionally, in instruments executed 

subsequent to this, the Grantors convey a ½ mineral interest to one of the Grantors, 

and a ½ mineral interest to the Grantees in this instrument. 

The primary purpose in construing a deed is to ascertain and effectuate the intent of 

the grantor. 

The typical curative here would be a stipulation of interest.

Issues with the Instrument’s Language:  

 The instrument contains a conflicting reservation and statement of intent. 

Document:   Quit Claim Deed 

Date:    August 3, 1972 

Grantor:   Magnus Walla and Magnus Walla as a/i/f for 

Astrid Rikustad, Alfred Rikustad,  Kenneth 

Rikustad, Joseph Walla, Eilert Walla, Inga 

Thompson,  Ellen Lewis and Selma Gudbranson 

Grantee:   Boyd D. White and Carol J. White 

 



pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Line

pdo
Callout
Problem Language







 

 

 

 

 

 

 

 

 

 

 



 

  



 

 

 

 

 

 

In a Nutshell: 

One interpretation of a reservation could have Grantor reserving a mineral interest in 

excess of the quantum granted. 

Problem Language: 

Grantor for the sum of ten dollars and other valuable considerations in hand “hereby 

grant…unto the party of the second part…an undivided one-half (1/2) interest…excepting and 

reserving to first party,…all oil, coal and other minerals within or underlying said land, to the 

extent of an undivided two thirds (2/3) interest therein, but conveying to the second 

party…the other undivided one-third (1/3) interest therein…” 

 

 

 

 

 

Examining Attorney’s Interpretation: 

The reservation language contained in the Nelson Deed lends itself to several 

possible interpretations as to the quantum of interest purportedly being reserved.  

A court of competent jurisdiction may conclude that the Grantors reserved a two-

thirds (2/3) interest in the entire mineral estate, thereby vesting the Grantee with a 

one-third (1/3) mineral interest, and that the phrase “in said lands” referred to the 

entirety of the Captioned Land. 

However, a second possible interpretation is that the Grantors reserved a two-thirds 

(2/3) interest in the land being conveyed (being an undivided one-half interest in 

Captioned Land), thereby resulting in the reservation of an undivided two-thirds 

(2/3) of one-half (1/2) mineral interest, vesting the Grantee with a one-sixth (1/6) 

mineral interest. 

In this case, the reservation is more likely to be treated as having conveyed only a 

one-sixth (1/6) mineral interest to Carl A. Nelson. 

Issues with the Instrument’s Language:  

 What is the quantum of interest purportedly being reserved? Is the Grantor reserving 

2/3 interest in the entire mineral estate or just 2/3 of the 1/2 interest being conveyed 

in the deed? 

Document:   Warranty Deed 

Date:    March 15, 1918 

Grantor:   Oscar W. Gumeson 

Grantee:   Carl A. Nelson 
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In a Nutshell: 

Grantors include a qualification in a deed which may indicate that reservation is to be 

proportionately reduced to Assignor’s interest. 

 

Problem Language: 

Grantor for the sum of ten dollars and other valuable considerations in hand “hereby 

grant…unto the parties of the second part…all the following described land…” 

“The Grantors herein expressly except and reserve unto themselves…one-half (1/2) interest in 

and to all oil, gas and other minerals and mineral right in, on or under the two parcels of real 

estate described hereinabove, which are now owned by the Grantors.” 

“The Grantor further except and reserve unto themselves…a one-half (1/2) interest in and to 

all existing oil and gas leases in which they presently have any interest.” 

 

 

 

 
 

Examining Attorney’s Interpretation: 

The reservation language in this deed opens the door for several possible 

interpretations as to the quantum of interest purportedly being reserved. 

A court of competent jurisdiction may conclude that the Grantors reserved a full one-

half (1/2) interest in all minerals, and that the use of the phrase “…, which are now 

owned by the Grantors” was an intent to show that they were currently only vested 

with one-half (1/2) of the minerals. 

A second possible interpretation is that the Grantors reserved a one-half (1/2) 

interest in the minerals currently owned by them, being a one-half (1/2) interest, 

thereby resulting in the reservation of an undivided one-fourth (1/4) mineral 

interest.  

Issues with the Instrument’s Language:  

 What is the quantum of interest purportedly being reserved? 

 Are they reserving ½ in all minerals or are they reserving a ½ interest in the minerals 

they currently own? 

Document:   Deed 

Date:    December 29, 1975 

Grantor:   Joseph Schmidt and wife, Betty Schmidt 

Grantee:   Robert J. Winter and wife, Janet A. Winter 
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In a Nutshell: 

New Mexico law requires all community property instruments to be executed by both 

spouses. If an instrument is executed by only one spouse it becomes a void instrument, but 

New Mexico legislature recently allowed for the ratification of the instrument by the other 

spouse.  

 

Problem Language: 

“THIS AGREEMENT made on 1st day of July, 2007 between Guy Pittman Witherspoon, III… and 

OGX Resources LLC…” 

 

 

 

 

 

Examining Attorney’s Interpretation: 

In New Mexico, any community property instrument that is not executed by both 

spouses are void.  

In this instance, the lease does not designate whether Guy Pittman Witherspoon, III 

is a single man or as a married man and the instrument is only executed by him. So if 

he were in fact married, this lease would be void unless his spouse ratifies the lease 

by executing it.  

It is difficult to tell simply from the face of a lease whether or not it is void.  Under 

New Mexico law, in order for a lease executed by an individual to be void, the Lessor, 

at the time of lease execution must have been married, the lands covered by said 

lease must have been community property, and the Lessor’s spouse must not have 

executed a document ratifying the lease.  Therefore, investigation beyond the face of 

the Lease is necessary to determine whether or not said lease is void.  

  

Issues with the Instrument’s Language:  

 What issues could arise from Lessor’s lack of martial designation? 

 How would this lease be treated if both spouses executed a second lease with a different 

Lessee? 

Document:   Paid-Up Oil and Gas Lease 

Date:    July 1, 2007 

Lessor:   Guy Pittman Witherspoon, III 

Lessee:   OGX Resources LLC 
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In a Nutshell: 

The Trustees were not identified in the 1993 Mineral Deed, but were identified in the 1997 

Mineral Deed. 

 

Problem Language: 

Document No. 1 recites: “For a valuable consideration, a receipt of which is hereby 

acknowledged on this 1st day of March, 1993, the undersigned, Rodney Kittleson, … hereby 

conveys and grants unto Lotus Trust, … all of the gas, oil, coal, and other minerals he now 

owns…” 

Document No. 2 recites: “The undersigned, Rodney C. Kittleson and Helen J. Norby, as 

Trustees of the Lotus Trust, hereby convey and grant unto Rodney C. Kittleson…all of the oil, 

gas, coal, and other minerals owned by said trust…” 

 

 

 

 

 

 

 

 

(Examining Attorney’s Interpretation on next page.) 

Issues with the Instrument’s Language:  

 Did the Trustees have the authority to execute the 2nd Mineral Deed? 

Document 1:  Mineral Deed 

Date:    March 1, 1993 

Grantor:   Rodney Kittleson 

Grantee:   Lotus Trust 

 

Document 2:  Mineral Deed 

Date:    June 27, 1997 

Grantor:   Rodney C. Kittleson and Helen J. Norby, 

   as Trustees of the Lotus Trust 

Grantee:   Rodney C. Kittleson 

 



 

 

 

 

 

 

 

 

 

 

Examining Attorney’s Interpretation: 

Montana provides protection for persons or entities that deal with a Trustee in good 

faith and obtain a Certification of Trust. Montana Code Annotated Section 72-38-

1013 provides that instead of furnishing copy of the trust instrument to a person 

other than a beneficiary, the trustee may furnish to the person a certification of trust 

containing the following information: (1) a statement that the trust exists with the 

date the trust instrument was executed; (2) the identity of the settlor; (3) the 

identity and mailing address of the acting trustee(s); (4) the relevant powers of the 

trustee; (5) the revocability or irrevocability of the trust and the identity of any 

person holding a power to revoke the trust; (6) the authority of co-trustees to sign or 

otherwise authenticate and whether all or less than all the co-trustees are required 

in order to exercise powers of the trustee; and (7) a statement that the trust has not 

been revoked, modified, or amended in any manner that would cause the 

representations contained in the certification to be incorrect.  

A person or entity who acts in reliance on a Certification of Trust without knowledge 

that the representations contained therein are incorrect is not liable to any person 

for the action and may assume, without inquiry, the existence of the facts contained 

in the Certification. 

In this case, an assumption can be made that the Trustees named in Document No. 2 

had the authority to execute said Deed, subject to the Certification of Trust.  

  

Document 1:  Mineral Deed 

Date:    March 1, 1993 

Grantor:   Rodney Kittleson 

Grantee:   Lotus Trust 

 

Document 2:  Mineral Deed 

Date:    June 27, 1997 

Grantor:   Rodney C. Kittleson and Helen J. Norby, 

   as Trustees of the Lotus Trust 

Grantee:   Rodney C. Kittleson 
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In a Nutshell: 

The conveyance resulting from a tax sale reserved an NPRI in the amount of 6.25%, 

however, documents necessary to confirm the compliance of all statutory procedures were 

not provided. 

 

Problem Language: 

“There is hereby reserved unto the grantor, its successors and assigns, a royalty interest of six 

and one-fourth percent (6-1/4%) of all oil, gas and minerals recovered and saved from the 

lands above described, which in the case of oil or gas, shall be delivered, free of cost…” 

 

 

 

 

Examining Attorney’s Interpretation: 

The courts have routinely held that the tax foreclosure procedures must be strictly 

complied with and failure to do so renders the tax title void. Further, Section 27-2-

210(3)(a) of the Montana Code Annotated allows an action against a county to recover a 

royalty interest in land acquired by the county by tax deed to be brought within 3 years 

after the commencement of commercial production of oil, gas, or other minerals from 

the land.  

However, Montana Courts have also repeatedly held, in cases concerning royalty 

reservations in favor of counties contained in tax deeds issued in the 1930’s and 1940’s, 

that a claim by the heirs of the pre-tax sale deed owners to a royalty reservation in favor 

of the County contained in a tax sale deed is barred by laches even where the Tax Sale 

itself was defective due to the County’s failure to satisfy all statutory requirements 

The examining attorney must assume that all statutory procedures were satisfied prior 

to the holding of the tax sale which resulted in the above described Tax Deed.  It cannot 

be presumed that the County of Richland has marketable title to the royalty interest 

reserved in the Richland County Deed. The typical curative would be to obtain a quit 

claim deed from the vested owner prior to the Tax Deed, or initiate a quiet title action.  

Issues with the Instrument’s Language:  

 Did Richland County have the authority to reserve the 6-14% non-participating royalty 

interest? 

Document:   Deed 

Date:    March 4, 1946 

Lessor:   County of Richland 

Lessee:   Henry Kittleson 
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In a Nutshell: 

By means of the above conveyances, DKM Resources, Inc. was vested with a royalty estate 

and a mineral estate. 
 

Problem Language: 

Document No. 1: “…Assignor has transferred, assigned and conveyed, and subject to the terms 

and provisions hereinafter stated, does hereby transfer, assign, and convey, without warranty, 

express or implied, unto Assignee, an overriding royalty interest of 1% of 8/8ths of all the oil, 

gas and other minerals that may be produced, saved and marketed…” 

Document No. 2: “…The Trust hereby transfers, reassign and reconveys without 

warranty…unto DKM an overriding royalty interest of 1% of 8/8ths of all oil, gas, and other 

minerals that may be produced, saved and marketed… It is the intention of The Trust to 

reassign all of its right, title and interest in those certain oil, gas and mineral leases…” 

Document No. 3: “…hereby bargain, sell, transfer and convey unto DKM Resources, Inc.,…all 

Assignor’s interest in and to the oil, gas and mineral leases described on Exhibit “A”, attached 

hereto and the mineral leasehold estates created thereby…”  

 

(Interpretation Issues and Examining Attorney’s Interpretation on next page.) 

Document 1:  Assignment of Overriding Royalty Interest 

Date:    October 1, 1987 

Grantor:   Westburne Exploration Inc. 

Grantee:   DKM Resources, Inc. and Kanaly Trust 

    Company, as Trustee of the DKM Resources,  

   Inc. Employee Incentive Trust 

 
Document 2:  Reassignment of Overriding Royalty Interest 

Date:    February 1, 1990 

Grantor:   Kanaly Trust Company, as Trustee of the 

   DKM Resources, Inc. Employee Incentive Trust 

Grantee:   DKM Resources, Inc. 

 

Document 3:  Assignment of Oil, Gas, and Mineral Leases 

Date:    June 22, 1990 

Lessor:   Westburne Exploration Inc. 

Lessee:   DKM Resources, Inc. 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Examining Attorney’s Interpretation: 

Under the doctrine of merger, when a greater estate and lesser estate coincide and 

meet in one and the same person, without any intermediate estate, the lesser is 

immediately merged with and into the greater estate. Dilts v. Brooks, 213 P. 600, 602 

(MT 1923).  

Accordingly, the overriding royalty interest vested in DKM Energy Inc. merged with 

the working interest vested in DKM Energy Inc. 

  

Issues with the Instrument’s Language:  

 DKM Resources is vested with an overriding royalty interest and vested with a working 

interest – do these estates merge? 

Document 1:  Assignment of Overriding Royalty Interest 

Date:    October 1, 1987 

Grantor:   Westburne Exploration Inc. 

Grantee:   DKM Resources, Inc. and Kanaly Trust 

    Company, as Trustee of the DKM Resources,  

   Inc. Employee Incentive Trust 

 
Document 2:  Reassignment of Overriding Royalty Interest 

Date:    February 1, 1990 

Grantor:   Kanaly Trust Company, as Trustee of the 

   DKM Resources, Inc. Employee Incentive Trust 

Grantee:   DKM Resources, Inc. 

 

Document 3:  Assignment of Oil, Gas, and Mineral Leases 

Date:    June 22, 1990 

Lessor:   Westburne Exploration Inc. 

Lessee:   DKM Resources, Inc. 
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In a Nutshell: 

A 19% overriding royalty interest reservation in an Oil and Gas Lease Assignment is 

deemed as a fixed 4% overriding royalty interest in order to prevent increase in the 

overriding royalty interest when the original lease is later amended to increase the Lessor’s 

royalty from 15% to 18.75%. 

Problem Language: 

Document No. 1: “In consideration of the premises the said Lessee covenants and agrees: 1st 

To deliver to the credit of Lessor, free of cost, in the pipe line…the equal 15% part of all oil 

produced and saved… 2nd To pay Lessor 15% of the gross proceeds each year…for the gas from 

each well…3rd To pay Lessor for gas produced from any oil well…a royalty of 15% of the 

proceeds… ” 

Document No. 2: “The Assignor…reserves and retains title to an overriding royalty interest 

equal to the difference between existing burdens of record…and 19% of all the oil, gas and 

casinghead gas, and other minerals…” 

Document No. 3: “NOW, THEREFORE, for a good and valuable consideration… Lessor and 

Lessee agrees to the following:…Amend the Lessors royalty from 15% to a 18.75% royalty.” 

 

(Interpretation Issues and Examining Attorney’s Interpretation on next page.)  

Document 1:  Corrective Oil and Gas Lease 

Date:    May 20, 2004 

Grantor:   Connie Meldahl Anderson 

Grantee:   BTC Oil Properties LLC 

 

Document 2:  Assignment of Oil and Gas Lease 

Date:    April 13, 2005 

Grantor:   BTC Oil Properties 

Grantee:   Orion Energy Properties 

 

Document 3:  Amendment and Extension of Oil and Gas Lease 

Date:    November 4, 2010 

Lessor:   Connie Meldahl Anderson 

Lessee:   Brigham Oil & Gas, LP 

   (assignee of BTC Oil Properties LLC) 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Examining Attorney’s Interpretation: 

The examining attorney credited Document No. 2 as reserving a fixed 4.00% 

overriding royalty interest, being 19% LESS 15%, in and under the Oil and Gas Lease, 

and thus the increase in lessors royalty would not decrease the overriding royalty 

interest reserved in Document No. 2. 

The typical curative would be to obtain a Stipulation of Interest by and between the 

current working interest owners and the overriding royalty interest owners.   

 

 

Document 1:  Corrective Oil and Gas Lease 

Date:    May 20, 2004 

Grantor:   Connie Meldahl Anderson 

Grantee:   BTC Oil Properties LLC 

 

Document 2:  Assignment of Oil and Gas Lease 

Date:    April 13, 2005 

Grantor:   BTC Oil Properties 

Grantee:   Orion Energy Properties 

 

Document 3:  Amendment and Extension of Oil and Gas Lease 

Date:    November 4, 2010 

Lessor:   Connie Meldahl Anderson 

Lessee:   Brigham Oil & Gas, LP 

   (assignee of BTC Oil Properties LLC) 

 

Issues with the Instrument’s Language:  

 Does the Amendment change the quantum of overriding royalty interest vested in BTC 

Oil Properties? 
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In a Nutshell: 

The acreage “called” for in an instrument may not accurately reflect the actual acreage of 

the property due to possible discrepancies between an old “call” and a modern survey. 

 

Problem Language: 

“…in the township(s) of Herrick, in the County of Bradford, Commonwealth of Pennsylvania, 

containing 5.34 gross acres, more or less…for the purpose of exploring for, developing, 

producing, and marketing oil and gas, along with all hydrocarbon and nonhydrocarbon 

substances produced in association therewith…” 

 

 

 

 

Examining Attorney’s Interpretation: 

In Pennsylvania, tax parcels are often “called” a certain amount, but when it’s 

surveyed, it may be over or under. 

Here, there are 3 units that should account for the entire 5.34 gross acres called for 

in the lease. The acreage calculations are as follows: 3.032 acres for the Whipple 

Unit; 0.363 for the Behrend-Ross North Unit; and 1.461 for the Behrend-Ross South 

Unit. These 3 units total 4.856 gross acres.  

If so, where is the .484 acres remaining from the 5.34 gross acres as called for in the 

lease? 

 Simple, the discrepancy exists because the acreage being called for in the lease is an 

old “call” compared to a modern survey showing a more accurate assessment of the 

acreage. 

  

Issues with the Instrument’s Language:  

 If the lease calls for 5.34 gross acres, but the map only accounts for 4.856 acres, where 

did the remaining acreage “called” for in the oil and gas lease go? 

Document:   Oil and Gas Lease 

Date:    June 7, 2006 

Lessor:   Roy C. Preston and Nancy L. Preston 

Lessee:   Elexco Land Services 
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In a Nutshell: 

Lessor includes a Favored Nations provision in their Oil and Gas Lease. 

 

Problem Language: 

“Lessee hereby agrees that if at any time prior to Lessee’s establishment of economic 

production on any portion of the leased premises or on land pooled therewith, should Lessee 

lease or otherwise acquire any interest in any lease within a distance of one (1) mile from any 

tract comprising a portion of the leased premises, and such lease provides per net mineral 

acre bonus consideration or reserved royalty more favorable than that realized by this Lessor 

for this lease, then Lessee shall forthwith tender, without the necessity of notice or demand, to 

Lessor an additional amount of bonus consideration and/or a recordable lease amendment 

increasing the reserved royalty applicable hereunder, as the case may be, sufficient to match 

such more favorable bonus and/or royalty.  The execution and acceptance of this lease by 

Lessee shall constitute Lessee’s certification that it has not heretofore acquired any interest in 

any lease or option to lease within such distance at a more favorable bonus or royalty 

consideration that that provided to Lessor as consideration for this lease.  This provision shall 

not apply as to other leases less than 20 gross acres in size…” 

 

 

 

Examining Attorney’s Interpretation: 

The Favored Nations provision consists of the following qualities: 

 Only applies up to and until “economic production” 

 Geographical limitations 

 Applies to newly acquired leases or the acquisition of an interest in a lease 

 Limited to bonus and “reserved royalty” 

 Automatically applicable 

 Retrospective 

 Limited in leased acreage 

 

Issues with the Instrument’s Language:  

 What is the effect of the Favored Nations provision? 

Document:   Oil and Gas Lease 

Date:    May 18, 2010 

Lessor:   John Richard Neal and Mary Carol Neal 

Lessee:   Cabot Oil & Gas Corporation 
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Texas  |  North Dakota  |  Colorado  |  New Mexico  |  Oklahoma  |  Montana  |  Wyoming  |  Mississippi  |  West Virginia 

  

815 Walker, Suite 240 Telephone: (713) 489-4620 
Houston, Texas 77002  Telecopier: (713) 489-4619 
 www. kmwenergylaw.com  

 
 

FIRM RESUME 
 
 
Kirby, Mathews & Walrath is a professional limited liability company which was founded on the 
idea that the oil and gas industry is best served by a firm that understands their needs and fulfills 
these needs efficiently, cost-effectively, and in a timely manner. 
 
The firm’s practice is devoted to representation of oil, gas and energy companies (upstream, 
midstream and downstream), financial institutions, and service companies, with operations/assets 
in Texas, North Dakota, Colorado, New Mexico, Oklahoma, Montana, Wyoming, Mississippi, and 
West Virginia, by assisting in the following areas: 
 

 Acquisitions and Divestitures:  
Negotiating and drafting purchase and sale agreements, assignments of interest, joint 
operating agreements, and other ancillary agreements 

 
 Due Diligence:  

Directing and participating in due diligence exercises related to asset acquisition, financing 
transactions, or bankruptcy 
 

 Litigation:  
Representing clients in litigation matters including receivership, interpleader, trespass to 
try title, condemnation, breach of contract and other disputes incident to oil and gas 
exploration 
 

 Title Opinions:  
Preparing title opinions for various purposes, including drilling, division order, distribution 
of proceeds, financing, and acquisitions 

 
 Documents Incident to Oil and Gas Operations:  

Preparing and reviewing all aspects of agreements involving producing properties, such 
as mineral leases, surface or subsurface agreements, indemnity agreements, pooling or 
unitization agreements, communitization agreements, exploration agreements, seismic 
agreements, farmin/farmout agreements, participation agreements, drilling contracts, net 
profits agreements or overriding royalty/production payment agreements, transportation 
agreements, processing agreements, storage and marketing agreements, and preparation 
of curative documentation 

 
 Advice and Counsel:  

Advising clients concerning various issues which may arise during the course of their 
business including relationships with lessors, operators, non-operators, and contractors 
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The attorney members of the firm are: 
 
M. RYAN KIRBY 
PARTNER 
Texas 
 
Mr. Kirby attended The University of Texas at Dallas, graduated with 
a Bachelor of Arts in Government and Politics in 1998, and attended 
South Texas College of Law, graduating in 2002 with a Juris 
Doctorate.  Thereafter, Mr. Kirby worked for several litigation firms 
until 2006, focusing on toxic torts, products liability, personal injury, 
fraud, and general civil litigation.  From 2006, until founding Kirby, 
Mathews & Walrath, PLLC, he worked as an Attorney, then Section 
Manager for the Texas and New Mexico group and Partner of a large 
Houston-based oil and gas firm. 
 

Mr. Kirby has conducted title examination for a variety of conventional and unconventional plays 
in Texas, and has negotiated and drafted numerous contracts, purchase and sale agreements, 
communitization agreements, oil and gas leases, pipeline land acquisitions and surface use, and 
other similar documents for oil and gas companies.  Mr. Kirby has continued to litigate matters 
concerning oil and gas matters at the appellate court and district court levels, and has several 
reported decisions. 
 
Mr. Kirby is a frequent speaker at seminars, both with Landman’s groups and Continuing Legal 
Education seminars.  His most recent presentation was Difficult Lease Provisions, presented to 
the Association of Lease and Title Analysts. Mr. Kirby is also an Adjunct Professor with South 
Texas College of Law, where he lectures the popular Texas Oil, Gas and Land Titles course. 
 
Mr. Kirby is a member of the Oil, Gas and Energy Resources Law section of the State Bar of Texas. 
 
 

BRYAN L. MATHEWS 
PARTNER 
Texas 
North Dakota 
Colorado 
 
Mr. Mathews attended Lamar University, graduating with a Bachelor 
of Arts degree in Criminal Justice with a minor in Psychology, and an 
Associate of Arts degree in Psychology in 1999, and attended South 
Texas College of Law graduating with his Juris Doctorate in 2002.  
Thereafter, Mr. Mathews worked for Brent Coon and Associates.  
Following a stint with that office, Mr. Mathews began to transition to 
the practice of real property and oil and gas law, first with Beaumont 
Title Company as a staff attorney and subsequently with J. Mark 

Smith & Associates as a field landman. From 2006, until founding Kirby, Mathews & Walrath, 
PLLC, he worked as an Attorney, then Section Manager for the Rockies group and Partner of a 
large Houston-based oil and gas firm. 
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Mr. Mathews has conducted title examination for a variety of conventional and unconventional 
plays in Texas, and has supervised the generation of complex unit title opinions in Colorado, 
Wyoming, and Utah.  
 
Mr. Mathews is certified by the Texas Board of Legal Specialization in Oil and Gas Law, a 
distinction achieved by less than one-half of one percent of attorneys licensed in Texas. He is also 
a member of the College of the State Bar of Texas and the Oil, Gas and Energy Resources Law 
sections of the State Bar of Texas. 
 
 

GERALD W. WALRATH 
PARTNER 
Texas 
North Dakota 
Oklahoma 
 
Mr. Walrath began his professional career as an Associate Clinical 
Psychologist following his graduation from University of Houston in 
1989 with a Bachelor of Sciences in Psychology and from Sam Houston 
State University in 1991 with a Master of Arts in Clinical Psychology. 
In 1997, Mr. Walrath received his Juris Doctorate from the University 
of Houston Law Center and commenced his legal career the following 
year. Since that time he has been in solo practice, served as Counsel 
and Vice President of Project Development for the now-defunct 

Cygnus Oil and Gas, Inc., and most recently served as Section Manager for the High Plains section 
and Partner of a large Houston-based law firm. 
 
Mr. Walrath has conducted title examination for a variety of conventional and unconventional 
plays in North Dakota and Texas, and has negotiated and drafted numerous contracts, purchase 
and sale agreements, joint operating agreements, oil and gas leases, pipeline land acquisitions 
and surface use, and other various and sundry documents for oil and gas operators.  
 
In addition to his oil and gas title experience, Mr. Walrath has appeared before the Railroad 
Commission of Texas and in various Texas district courts on behalf of oil and gas operators.  He 
has been involved in oil and gas projects ranging from the development of New Zealand Crown 
Minerals to the Louisiana Shelf. 
 
Mr. Walrath is a member of the Oil, Gas and Energy Resources Law and Corporate Counsel 
sections of the State Bar of Texas and the Section of Real Property, Probate and Trust Law of the 
State Bar Association of North Dakota. 
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ANDREW R. POTTS 
ASSOCIATE 
Texas 
New Mexico  
 
Mr. Potts received his Bachelor of Arts from Texas A&M University, 
graduating Magna Cum Laude with a double major in Political Science 
and History. Following his graduation from A&M, he enrolled at St. 
Mary's University School of Law. He received his Juris Doctorate from 
St. Mary’s in 2009, where he served as a staff writer for the St. Mary’s 
Law Journal and was recognized as a member of the Dean’s List.  
 
Following his licensure in Texas, Mr. Potts clerked at The Supreme 
Court of Texas for Justice Scott Brister, where he composed study 

memoranda comprising the arguments of the parties and multiple amicus curiae, and conducted 
a fifty-state survey of law applicable to a petition under consideration by the Court. Subsequent 
to this, he has devoted his practice to energy law, first working as an associate for an oil and gas 
firm in Floresville, Texas, and later as an associate with a large Houston-based oil and gas firm.  
 
Mr. Potts has conducted title examination in various plays throughout Texas and in the Permian 
region of New Mexico, drafting Drilling Title Opinions and Division Order Title Opinions for 
exploration and production companies.   
 
Mr. Potts is certified by the Texas Board of Legal Specialization in Oil and Gas Law, as well as a 
member of the Oil, Gas and Energy Resources Section of the State Bar of Texas, the Texas Young 
Lawyers Association, the State Bar of Texas, and the State Bar of New Mexico. 
 
 

AMANDA R. DAVENPORT 
ASSOCIATE 
Montana 
Wyoming 
Texas   
 
Ms. Davenport received her Bachelor of Sciences in Business 
Administration from the University of Montana in 2004. Following her 
graduation from UMT, she enrolled at Gonzaga University School of 
Law. She received her Juris Doctorate from Gonzaga in 2007, where 
she was a member of the Gonzaga Law Review.  
 
Following her licensure in Montana, Ms. Davenport clerked at The 
State of Montana Thirteenth Judicial Branch for Judge Gregory R. 
Todd, where she analyzed motions, responses and reply briefs, 

drafted bench briefs, prepared orders, and conducted omnibus hearings. Subsequent to her 
clerkship, she joined a small general practice in Billings, Montana where she worked until 2010, 
focusing on natural resources law, real estate law, regulation, and miscellaneous business 
transactions.  Following her relocation to the Houston area, Ms. Davenport served as an associate 
with a large Houston-based oil and gas firm until joining Kirby, Mathews and Walrath in 2013. 
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Ms. Davenport has conducted title examination in the Bakken and Three Forks plays in Montana, 
and various plays in Texas, drafting Drilling Title Opinions and Drilling and Division Order Title 
Opinions for exploration and production companies.   
 
Ms. Davenport is a member of the Young Professionals in Energy, the Women's Energy 
Network, the State Bar of Montana, and the State Bar of Wyoming.  
 
 

JUAN R. HEROLD 
ASSOCIATE 
Texas 
North Dakota 
Mississippi 
 
Mr. Herold received his Bachelor of Sciences in Business Commerce - 
Accounting from the University of Houston in 1989. Following his 
graduation from UH, Mr. Herold first worked as an accountant, then 
enrolled at the University of Detroit - Mercy School of Law, receiving 
his Juris Doctorate in 1997.        
 
Prior to focusing his practice on oil and gas law, Mr. Herold engaged 
in securities litigation, and privilege reviews for large, complex 
litigation concerning oil, gas and environmental matters and 

governmental affairs. Immediately prior to his employment by Kirby, Mathews and Walrath in 
2013, Mr. Herold served as an associate with a large Houston-based oil and gas firm. 
 
Mr. Herold has conducted title examination in the Bakken play in North Dakota and a variety of 
plays in Texas, drafting title opinions for exploration and production companies.  He has also been 
involved in several large oil and gas transactions and due diligence exercises involving producing 
and non-producing assets. 
 
Mr. Herold is a member of the Oil and Gas Section of the State Bar of Texas, and the West 
Houston Association of Professional Landmen. In addition to his admissions to practice law in 
Texas and North Dakota, he is admitted to practice before the U.S. District & Bankruptcy Courts 
in the Southern District of Texas. 
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J. BRIAN DAVIS 
ASSOCIATE 
Texas 
New Mexico 
 
Mr. Davis received his Bachelor of Business Administration in 
Management Information Systems from the University of Texas at 
Austin in 2000. Following his graduation from UT, Mr. Davis worked 
in the telecommunications industry for multiple Fortune 500 
companies as a business analyst and consultant.  Mr. Davis 
subsequently enrolled at St. Mary's School of Law, where he was a 
staff writer for The Scholar, and received his Juris Doctorate in 2009.         
 
Following his graduation from St. Mary's, Mr. Davis volunteered with 
the San Antonio Bar Association - Community Justice program, before 

securing employment with a small San Antonio-based oil and gas firm. Immediately prior to his 
employment by Kirby, Mathews and Walrath in 2013, Mr. Davis served as an associate and 
Assistant Team Manager with a large Houston-based oil and gas firm. 
 
Mr. Davis has conducted title examination for a variety of plays in Texas and the Permian Basin 
region of New Mexico, drafting title opinions for exploration and production companies.  He has 
also been involved in several large oil and gas transactions and due diligence exercises involving 
producing and non-producing assets, and has represented clients in mineral receivership 
hearings. 
 
Mr. Davis is certified by the Texas Board of Legal Specialization in Oil and Gas Law, as well as a 
member of the Oil and Gas Section of the State Bar of Texas, the San Antonio Bar Association, 
the American Association of Petroleum Landmen, and the Permian Basin Landmen's Association.  
 

    

Evan H. Block 
Associate 
Texas 
West Virginia 
 
Mr. Block received his Bachelor of Science in Communication Studies 
from the University of Texas at Austin in 2000, and his M.A. in 
Communication Studies from San Diego State University in 
2002.  Following his graduation from San Diego State, Mr. Block 
worked for a web marketing firm in Denver, Colorado.  Mr. Block 
subsequently enrolled at South Texas College of Law and received his 
Juris Doctorate in 2006.  
 
Following his graduation from South Texas, Mr. Block worked as a 

Landman, conducting due diligence review and field examination.  Mr. Block then worked as an 
Assistant District Attorney in Midland, Texas and Fort Bend County, Texas.  Following his two year 
hiatus from energy law, Mr. Block went to work as an Associate at a large Houston based oil and 
gas firm and a New Orleans based firm, conducting title examination and drafting Original, 
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Supplemental and Division Order Title Opinions.  He has also been involved in several large scale 
acquisitions, involving both offshore and onshore assets, on behalf of sellers and purchasers. 
 
Mr. Block is a member of the Oil and Gas Section of the State Bar of Texas, the Houston Bar 
Association and the Houston Association of Professional Landmen. 
 




